
Page I of5

SET.TLEMENT AGREEMENT AND RELEASE

WHEREAS, Disability Rights Vermont ("DR\f') has brought an action
'aI and state laws on behalf of John Doe
rights, captioned Joltrt, Doe u. State of
(the "lawsuit" or, the "litigation'); ancl

WHERDAS, clefendants (collectively the "State Def'endants") disputo the
standing of plaintiff to bring this action, deny thc allegations that the State
Defendants h¿rve violated plaintiffs rights; and

WHEREAS, nothing in this Agreement is intended to, nor shall be construed
as, an admission of liability; and

WHEREAS, plaintiff and defendants are involved in the pleacling phase of
the litigation as of the clate of this Agreement; and

WHEREAS, it is mutually advantageous fr¡r both parties to settle this dispute
without f'urther litigation;

NOW THERE!'OIID, in consideration for the paymont clescribed below, the
mutual covenants contained hercin and other good and valuable consideration, the
receipt anrl sufficicncy of which is hereby ¿rcknowledged, the parties agreo as
follc¡ws:

r. PB.OÇEDURE i ,

A. imult¿rircous with the executíon of the Settlernent
shall execuüe a Release in favor of the State in the
t A to this Agrecment.

B. Dism.issAl of Action with Preiudicq: In accordance with lrederal lìule of Civil
Procedure 4L(a), upon the exe oution of this Agreement and, ReLeasc, the
Parties shnll execute a Stipulation of Dismissal of the litigation with
prejudice and without co,sts, in the fr¡rm attached as Exhibit B, which
defbndants will file with the Court.

C' Effective Date of the ê,greement; This Agreement shall become effective upon
the final execution of this Agreement and Release and the fîting and entry of
the Stipulation of Dismiss¿rl r¡f the litigation by ühe Court, in accordance with
Federal Rule of Civil Procedure 41(a) (the "Settlement Date"),
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II. LETTER OF APPOLOGY

The Executive Director of the Vermont, SLate Hospital will execute a letter of'
apology, dated orr the sarne date as the execution of this Agreement and
Release, in the fbrm att¿rched as Exhibit C.

III. MODIFICATION OF NURSING ADMISSION ASSESSMENT

Tho State will modify the nutsing admission assessment to include a
question about the patient's pref'erences regar:ding the type of EIP (saf'ety
planning tool). Since physicians aro required to review the nursing
assessment and sign it, they will be aware of the patient's initial EIP
preferonccs and will consider, Ëut not be bound by, that initial preference
when they mahtl an assessmenú of tho need for involuntary medication in
combination with seclusion or restraints, Because this change will have an
impact on patient care 2417 wíth the entire nursing stafli it will take
approxirnately 6 months to fully implement this change, i.e. chalge the
a$sessment, modify relevant policies, conduct trainings with nur,ses and
physicians, so that the change is implemented in a way that is opcrationally
fbasible, The State agrees to begin to implement the changes immediately
upon execution of this Agreomenû and Release ancl complete the procoss
within 6 morrths of the Settlement Date.

IV. AMENDMENT TO CON FORMS FOR INVOLUNTARY MEDICATION

A. The State will modify the Certifioate of Need ("CON") Forms ("VSH Forms #
PN-04-05-A and I3") used when Emergency Involuntary Meclication is orrlered
for a pntient in Seclusion/Restraints, in the form attached as Exhibit D.
Specifically, the contont of Exhibit D will replace the section of the current
CON llorms entitled "Physician Assessment Of Need F or Dmergency
Involuntary Medicaf;ion." ' :

B. The State Defcndants tlo not h¿¡ve any current plan to further amend the new
page 4 of the coN's (Exhibit D) in the f'oreseeable fuûure, but the state
Defendants ancl their successors are free to amend. the new pagc 4 of each
amended OON Form to comply with current law and regulatory input from
DOJ and CMS and will provide notice of such change to DIìV withip a
reasonablo time. Any other changes to page 4 of the amencled. CON Forms
should be accomplished only after prior notice to DRV or its succossor. In
thc event that DRV expresses an objection to the changes to the CON Forms
proposed by the Süate Defendants, the parties will resolve the clispute
through binding arbitration and not through court action. The parties will
agl'ee on an arbitrator and also agree to each pay half of ùhc cost of the
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arbitration. If the partics cannot agree on an arbitrator, then they will
submit th<l dispute to arbitration through tho American Arbitration
Association.

V. PAYMENT

Without any admissiotr, implication or suggestiorr by Defendants that
plaintiff is a prevailing party, within five (5) days of the Settlement Date ofi
this Agreement, the state will pay plainriff the sum otJ tnis
payment will be by check made payable to Disability Ri$tsVerrnont.

VI. RDMEDIES AND EXPIRATION OF AGREEMENT

This Settlement Agreement shall remain in effect for a period of five ycârs
from the eff'ective date of the Settlenrenü Agreement. During that time,
either party mây commence an action to enforce the terms of this
Settlement Agreement, provided however:

A. The party ha*s made good fäith efforts to resolve the dispute without
litigation;

B. Any action ft¡r bre¿rch of this agreement shall be fîlcd in Washington Superior
Court in the State of Vermont; and

C. The remedy available in any such action shall be spccific pcrformance. In
addition, an award of attorneys' fees and costs associated with such an action
may bo awarded to the prevailing party if the court fincts that the party
against whom judgment is entered acted frivolously or in bacl fhith.

VII. MISCELLANEOUS

A. Negotiation and Drafting of Documenü: This Agreement is a document which
both Parties have negotiated and drafied; therefore, the gcneral rule of
construction interpreting a document against the drafter shall not be applied
in any future interpretation of this Agreement.

Entire Asreenlent: This Agreement represents t;ho entire and only
Agleoment between the parties. Alt prior agreements, representations,
statemonts, nogotiations and understandings shall have no effect.

Amendments: No changes, modifîcations or amendments to the terms and
conditions of this Agreement shall be effective unless teduced to a writing
signed by both Parties.

B.

C.
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D. Governing Law: The law of the State of Vermont shall govern any dispute
re garding this Agreement.

VIII. AUTHORITY

The undersigned representatives of the Parties certify that each is ftrlly
authorized by the Party he or she represents to enter into the terms and conditions
of this Settlement Agreement and to executo and bind that Party to it.

By the signatures below, arrd for the consideration contained herein, the
Parties agree to be bound by the terms arrd conditions of this Agreeme nt.

DISABILITY RIGHTS VERMONT
141 Main Street
Suite 7
Montpelier,

By:

For the Plaintiff

STATE OF VERMONT

y, this fq day of lß4- , 2010,
f Disability Rigirts Vãr*Ãt u"¿
nt has beerr subscribed by him for

Disability Rights Vermont as his free act and deed and in accordance with authority
granted to him by Disability Rights Vermont.

Before me,

My commission expiresl FeÀ e.¿.t t,
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STATE OF'VERMONT
DEPARTMENT OF MENTAL HEALTH
103 South Main Street
Wasson Hall
Waterbury, Vermont 0

For the State Defendants

STATII CII¡ VERMONT
SS.:

COUNTY OF

personally appea
Mental Health and acknowledged that úhe foregoing instrument has been
subscribed by him for the Vermont Dopartment of Mental Health as his free act and
deod and in accordance with authority granted to him by Vermont Department of
Mental Health.

At
I(N/ ,in said county, thís / day of /r/rnr, 2010,
Midlrael l-Iartman on behalf of the Yetmút Department of

Before me,

My commission expires:
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ADDRESSOGRÅPH A

SECLUSION ALOND:

RN cornpletc page 4,

Vcnnont State llospital

CEITTIF'TCATE OF NEED (CON)
nncl whgn IIMDIìGBNCY INVOLUNT'AIìY
ordcrcd fol a ¡raticnl in seclusion

RN conrpletes pages I alrd 2. MD oompletes page 3,

l. Physician considerations lbr initiating Emergerrcy lnvoluntary Medication while patient is in Scclusion (check all that apply)
f]Continuccl secltlsion has not prevented the patient liorn causiug seì'ious harn¡ to sell'ot'others
lContinucd seclusion in and ol itsoll' has greated an i¡nmecliate risk of serious ha¡'m to thc paticnt or othcrs

lself-iniurious l¡ehnvior [uarcliac concclns Eother medical concjitions E¡^erior¡s injur'.v clue to ttaurna
!othel

2. MD assossment of risk of initiating limergency
flhenlthconrpliorition !¡'e-tr.aurnatization
nother

3,'ì"he use of Emergency Involuntary Medication is necessary because the patient's bchavior prcsents an immediate risk of
harm to self or others, Please explain:

MD signature

RN ADMINISTTìA]]ION AND ASSESSMENT OF DF'FECTTVENESS OF EMERGANCY INVOLUNTARY
M,EDICATION

lf linrcrgcncy lnvoluntåry Medication is given, list the mcdication(s) (must also doçurnent on MAR):

lnvoluntary Medication whilc patient is in Seclusion (check all that apply)
!compronriscd potienl aulonomy !cornplonriscrJ thcla¡rcutic rolotionship

FOR SECLUSION
MIIDICATION is

Was a brief hallds-on used to administer emergency involuntary medication'l ! ves E No -'I'his cloes nol r'equire a seporsrc
coN,
Vlas thç person idcnlil'ied at tiine of adrnission (Adrlission Assessmont, p, I I ) contacted Lcgarding this use ol'cmclgency involuntary
metJiurtion? nVes DNo
If no person was iclcntilÌecl at thc tilne ol'aclmission. docs thc pat¡e nl want sonìcone to be oallcd?
lfyes, narnc ofpclson to be notífìccJ; - Phone:
If pnticnt said yes, clicl you call? lYcs [No lf uo, why nor?

: ln addition, MD and

Does the patient havc a guardian? lYes lNo If the pqtient has o guørdian, you must notify him/het', even when the
p.al¡ent does not t4t(In! lhe guerd¡¿tn cqlled, Dr¡cumenl the guardian's n.tftte awl numher es "Derson tc¡ be noti/ìed" above.

MD printed name

llN ASSESSMIINT OF THD EFFEC)TIVIìNDSS OF THts EMDI(ctlNCY INVOLUNI'ARY MDDICATION (one hour
following administration); ,

llN Signature

VSH Form,/ PN-04-05-u
lìilc ln: CON trb
Date Approvod: 07-20-05
I)âte lìeviscd: 05-21 -l 0

Date Military Timc

! Yes fJ¡lo

'l"ime

Administc¡'ed

RN Printetl Namc Dafc Military Timc

Pûge ¿l o14
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ADDRESSOGRAPI] î

complete page 4

PH YS TC IAN ASSDSSMEN1' OF NEED FOII EM EIìG DNCY TNVOLUNTARY M,DDICATION
l. Physician considerations for initiating lìrnergency fnvoluntary

DCorrtinued restraint has not prcvcntccl thc paticnt l.roin causing serlo
lContintrccl l'esh?¡nt in ancl olitsclf has crcntcd an irnnccliats ¡isk of'

Dself'-iniulious behavior' flcurdiac conocrns f]othel medical conditious flserious iniury duc to traulna
l-lothcr'

[ìN completes pages I and 2. MD conrpletes pagc 3.

2, MD assessme nt of risk ot' initiating Enrergcncy
!hcalth conrplicntion f]rc+raurnntization

Vornìonl Statc I-lospital

cItItTIÍ'tcAT'E OF NEED (CON) FOR RESTRAINI'
and whcn EMErìGIINCY INVOLUN'I'ARY MIùDICATION is

f-lothcr'

3, The use of Ernergency Involuntary Meclication is necessary lrccause the patient's behavio¡ presents an immediate risk o1'
harrn to self or others. Please explain:

ordercd for a paticut in rest¡'aints

DATE:

MD signature

RN ADMINISTRATION AND ASSESSMNNT OF EF'FECTIVENESS QF AM.DRGENCY INVOLUNTAIIY
MEDICATION

If'lìtnetgency Ittvoluntary MedÌcation is givcn, list thc merlication(s) (rnust also docunrcllt on MAR):

lwoluntary Medioation whilo patient is in Iìestraint (chcck all rhat apply)
!conr¡rronrisecl paticnt autononry !conrplornised thelapeutic retatioiritrip

Was a blief hands-on used to administer emetgency involuntary rnedication? D ycs ! No -'lhis ciocs nol require a sep¿ìrùtc
coN.

rncdication? fJYes !t ¡o
Ilno porson was identilÌecl ut the timc ol'atlnission, cloes thr: patienl rvuut sorneone to be culled?
If ycs, narno ol pcrsoh t<l be nolifìcd: phone:
If'patient saicl yps, did you call? nyõs"--.Üño Itn,r, wlry,,¡,,r?

nnl nB2 nPn

Does the ¡:atíent have a guardian? lYes nNo If the patient has a guardian, yo,u n,tust trotify him/her, even when the
oal¡enl does nol want the gørdiln called. Doclantent the guardiøn's nøùe und number as "person to tte notilìed" ctboye,

MD printetl narne

RN ASSESSMDNT OF TIIE
fol Iowing aclminísfration):

In addition, MD and RN

RN Signaturc

EFIìEC'I'IVENISS OF T.HE DMERCDNCY INVOLUNI'ARY MEDICATION (onc houl

VSH Form ll PN-04-05-A
lìile ln: OON lrb
Da(c Approved: 07-20-05
Datc f(eviscd: 05-2 l-10

D¡te Military Timc

Eycs ENo

RN Printed Name Date Military'l'irne
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